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COMMANDING OFFICER’S AUTHORITY WITHIN NAVAL STATIONS 
REAFFIRMED 


IN THE RECENT case of Cafeteria and Res- 
taurant Workers Union, Local 473, AFL-CIO, 
et al., Vv. Neil H. McElroy, et al., (29 U.S.L. 
Week 4743) the question before the Supreme 
Court for decision was whether the Command- 
ing Officer of a Naval installation might sum- 
marily, without any hearing, deny a contractor’s 
employee access to the installation without 
thereby depriving the employee of rights se- 
cured to her by the Constitution. This case, 
therefore, placed in issue the basic right of a 
Commanding Officer to control the ingress and 
egress of his installation. 

In 1956 Rachel Brawner was a short-order 
cook at a cafeteria operated by her employer, 
M & M Restaurants, Inc., on the premises of 
the Naval Gun Factory in Washington, D. C. 
Access to the Gun Factory was restricted, and 
identification badges were issued to persons 
authorized to enter the premises by the Security 
Officer. The contract between the Board of 
Governors of the Naval Gun Factory and M & M 
Restaurants provided in part that: 


In no event shall the concessionaire engage, or con- 
tinue to engage, for operations under this Agreement, 
personnel who . . . fail to meet the security require- 
ments or other requirements under applicable regu- 
lations of the Activity, as determined by the Security 
Officer of the Activity. 


In 1956 the Security Officer of the Gun Fac- 
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tory required Mrs. Brawner to return her iden- 
tification badge because of his determination 
that she had failed to meet the security require- 
ments of the installation. The Security Officer’s 
determination was subsequently approved by 
the Superintendent of the Naval Gun Factory 
who cited the above portion of the contract as 














authority for his action. 
later denied a request by the Union to grant a 


hearing regarding the denial of admittance of H 
The suit was then brought | 
seeking, among other things, to compel the re- | 


Mrs. Brawner. 


turn to Mrs. Brawner of her identification 
badge, so that she might be permitted to enter 
the Gun Factory and resume her former 
employment. 

Mr. Justice Stewart pointed out in the major- 
ity opinion of the Court that Navy regulations 
approved by the President are endowed with the 
“sanction of the law’, and then, quoting Articles 
0701 and 0734 of Navy Regulations, stated, “It 
would be difficult to conceive a more specific 
conferral of power upon a Commanding Officer, 
in the exercise of his traditional command re- 
sponsibility, to exclude from the area of his 
command a person in Rachel Brawner’s 
status.” The Court cited several illustrations 
demonstrating what it called “the historically 
unquestioned power of a commanding officer 


(Continued on page 135) 
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EFFECTS OF TIME LOST 


Some Points of Reference 


By LTCOL RAYMOND F. GARRATY, JR., USMC* 


T THE OUTSET a distinction should be 
drawn between the military justice aspect 
of a case involving violations of the Uniform 
Code of Military Justice, and any subsequent 
administrative determinations as to “time lost”. 
The criminal aspects of a case involve entirely 
different considerations than those involved in 
an administrative determination of time lost. 
When a serviceman is either enlisted or inducted 
into the Armed Services, a contractual relation- 
ship between the member and the Government 
is created. His term of service, pay and allow- 
ance, leave accrual, etc., are established in 
accordance with basic Federal statutes. A 
time lost determination may have an effect on 
one or more aspects of this contractual 
relationship. 

While the findings and sentence of a court- 
martial may have a definite bearing upon a time 
lost determination, it does not in itself establish 
any conclusive presumption of what constitutes 
time lost. Even though an individual service- 
man is not determined to be guilty of an offense 
under the Uniform Code of Military Justice, it 
may nevertheless be determined that under the 
facts of the case, he is not entitled to certain 
benefits or privileges ordinarily inuring from 
the enlistment contract. 

It is the purpose of this article to provide 
the reader with a brief review of the historical 
development of the time lost concept in the 
Navy, a broad analysis of the existing laws and 
regulations on the subject and a summary of 
the major effects of a time lost determination 
upon the enlistment contract. For purposes 
of clarity, the effect of a time lost determination 
upon the period of enlistment, pay and allow- 


*Lt. Colonel Raymond F. Garraty, Jr., USMC, is presently assigned 
as an attorney with the General Affairs Branch, Administrative Law 
Division of the Office of the Judge Advocate General. He holds the 
B.S. degree from Columbia University, and the LL.B. and LL.M. 
degrees from the Law School of Georgetown University. Admitted 
to practice before the U.S. Court of Military Appeals, Colonel 
Garraty is a member of the Bar of the District of Columbia and 
the American Bar Association. 
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While Administrative Determination Of “Time Lost” 
May Result, At The Option Of The Government, In 
An Involuntary Extension Of An Enlistment Con- 
tract, It May Also Have Other Major Adverse Effects 
Upon The Enlisted Man’s Rights Under His Enlist- 
ment Contract 


ance, longevity pay, accrual of leave, and retire- 
ment benefits will be treated in that order. 
While there may be additional effects of a time 
lost determination the writer regards those 
effects treated herein as of principal interest 
to the reader. 


TIME LOST ON PERIOD OF ENLISTMENT 


The Act of July 24, 1956, Public Law 780 
84th Congress as now reenacted in 10 USC 
972 provides that an enlisted member of an 
armed force who: 


(1) deserts; 

(2) is absent from his organization, station, or duty 
for more than one day without proper authority, as 
determined by competent authority; 

(3) is confined for more than one day while awaiting 
trial and disposition of his case, and whose conviction 
has become final; 

(4) is confined for more than one day under a sen- 
tence that has become final, or; 

(5) is unable for more than one day, as determined 
by competent authority to perform his duties because 
of intemperate use of drug or alcoholic liquor, or 
because of disease or injury resulting from his mis- 
conduct is liable, after his return to full duty, to 
serve for a period that, when added to the period 
that he served before his absence from duty, amounts 
to the term for which he was enlisted or inducted. 


Regulations implementing the statute have 
been promulgated in SECNAV Instruction 1626.4 
dated 11 December 1956. This Instruction pro- 
vides the principal guide in the determination of 
time lost on enlistment contracts. 


HISTORICAL DEVELOPMENT 


That time lost by reason of unauthorized ab- 
sence should be made up on enlistment contracts 
is not a new concept in the Navy. The Regula- 
tions for the Government of the Navy in effect 
between the period 1893 and 1905 contained a 
provision that: ° 


Persons who are apprehended or surrender them- 
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selves as deserters or stragglers from the Navy, shall 
not be entitled to discharge until they have served out 
the period of their unauthorized absence. 


As a matter of further historical interest, Arti- 
cle 20 of the Articles of War dated 29 May 1830 
contained a provision that soldiers who desert 
the service shall be liable to serve such periods 
as shall with the term served previous to his 
desertion, amount to the full term of his enlist- 
ment. 

In more recent years and prior to 24 July 
1956 enlisted members of the Navy and Marine 
Corps were not required to make up lost time 
because of unauthorized absence or confinement, 
however, members could volunteer to make up 
such time lost. Previous to 24 July 1956 only 
time lost by reason of injury, sickness, or dis- 
ease, resulting from the intemperate use of 
drugs and alcoholic liquors or other misconduct 
was required to be made up prior to separation.’ 
A regulation requiring enlisted men of the U.S. 
Army to make up lost time due to desertion, has 
been in existence since 1830. 

The legislative history of 10 USC 972 as con- 
tained in the House Report indicates that be- 
sides providing a uniform law for all of the 
branches of the Armed Forces, its purpose was 
twofold. It was considered that the law would 
serve as a deterrent against the commission of 
offenses, since it would transfer the option as to 
whether time should be added to the enlistment, 
from the offender to the Government. In addi- 
tion, it was observed that the law would correct 
a previous inequity in that it afforded deserving 
individuals, sentenced to a punitive discharge, 
an opportunity to be placed on probation and 
thereby earn a discharge under honorable condi- 
tions despite the fact that the contractual period 
of their enlistment had expired.* Under prior 
laws, as interpreted by the Comptroller Gen- 
eral, such persons whose enlistment had expired, 
were unable to volunteer to make up lost time 
for purposes of earning an honorable type 
discharge. 

PERSONS AFFECTED 


By 10 USC 972 and SECNAV Instruction 1626.4 
enlisted members who are otherwise eligible to 
be separated from active duty upon 


(1) Expiration of enlistment, including a minority 
enlistment or an enlistment as extended; 
(2) Completion of the period for which inducted; 
(3) Completion of service obligation under Section 

1. Act of 21 May 1928, 34 USC 183a; Act of 4 August 1949 as 
amended, 14 USC (1952 ed.) 367b. 

2. Act of 29 August 1916 as amended, 34 USC 183; Act of 4 August 
1949 as amended, 14 USC 367c. 

3. H. Rept. 92, 84th Cong., 2d Session, 1956, p. 7892. 
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4(d) of the Universal Military Training and Service 
Act as amended,‘ or, 
(4) Upon completion of active duty, including active 
duty for training, for more than 30 days,*® 


may, at the option of the Government, be re- 
quired to make up all lost time on a day for day 
basis before becoming eligible for separation. 

As used in the above context the term “separa- 
tion” includes release to inactive duty, transfer 
to the Reserve (upon completion of active duty 
portion of service obligation) and discharge 
(except in the case of reservists on inactive 
duty) .* 

Under the statutory phrase that the enlisted 
member is “liable” to make up lost time, it is 
clear that the Government is not, as a matter of 
law, compelled to postpone a punitive or ad- 
ministrative discharge or retirement otherwise 
authorized until the member has actually made 
up the lost time.’ 


UNAUTHORIZED ABSENCE AS TIME ADDED TO 
ENLISTMENT CONTRACTS 


The unauthorized absence dealt with in subdi- 
vision (1) and (2) of 10 USC 972 has been de- 
fined in more detail in SECNAV Instruction 
1626.4 as: 


A period of absence in excess of 24 consecutive hours, 
without leave or liberty, over leave on liberty, or in 
desertion occurring on or after 24 July 1956, unless 
such absence is excused by competent authority as 
unavoidable. 


Periods of unauthorized absence from duty 
over 24 consecutive hours which are clearly re- 
flected in the service record or other official 
Navy records, kept for administrative purposes, 
must, at the option of the Government, be made 
up regardless of whether the member is tried 
and convicted of being absent for any or all 
of the period involved. 

While a conviction by a court-martial of an 
unauthorized absence offense exceeding 24 
consecutive hours would substantiate an ad- 
ministrative determination of time lost on an 
enlistment contract, such a conviction is not a 
necessary part of such an administrative de- 
termination. A disapproval of a court-martial 
sentence in a case where an unauthorized ab- 
sence offense was alleged does not necessarily 
mean that the member was present for duty and 
performed duty in the naval service. There are, 


. 50 USC App. 454(d), 10 USC 651. 

. 10 USC 101 (22-23). 

. SECNAYV Instruction 1626. 4 para. 4. 

. JAGA 1957/1452, 7 Dig Ops PAY Sect. 21.3. 

. It was held in 27 Comp Dec 675, “Where an enlisted man of the 
Army charged with desertion is found by a court-martial not 
guilty . . . without . .. finding him either specifically or by in- 
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of course, many instances in which an error, 
medical consideration or other factors render 
court-martial and punishment unfeasible. Such 
negative results do not mean that the absence 
is excused as unavoidable.® 

The phrase “unless such absence is excused 
by competent authority as unavoidable” grants 
discretionary authority to the Commanding Of- 
ficer in determining whether the absence must be 
subsequently madeup. Itapplies the legal prin- 
ciple contained in Section 165, Manual for 
Courts-Martial, 1951: 


Where . ..a man in authorized leave is unable to 
return at the expiration thereof through no fault of 
his own, he has not committed the offense of absence 
without leave, there being an excuse for the absence 
in such a case. 


Whether the service member is absent 
“through no fault of his own” is a factual de- 
termination which must be made by the indi- 
vidual’s commanding officer or superior in 
command. 


CONFINEMENT AS TIME ADDED TO ENLISTMENT 
CONTRACTS 


SecNav Instruction 1626.4 defines confinement 
as follows: 

. @ period in excess of 24 consecutive hours spent 
in confinement on or after 24 July 1956 either under 
sentence adjudged by any court-martial or while 
awaiting and during trial by any court-martial which 
results in conviction . .. No period of confinement 
shall be counted as lost time if the individual is ac- 
quitted of the charge involved or the sentence is set 
aside and charges dismissed by competent authority. 


The above definition draws a distinction be- 
tween confinement occurring before and dur- 
ing the trial and that occurring under a court- 
martial sentence. Thus confinement awaiting 
and during a court-martial is counted as time 
lost if the conviction of the court-martial be- 
comes final. Confinement served under the sen- 
tence is time lost if the conviction becomes final, 
but only that portion of the confinement served 
which is upheld upon completion of appellate 
review can be considered as time lost.2° Thus 
if a member served nine months in confinement 
under a sentence which upon completion of final 
ference guilty of the lesser offense of absence without leave, his 
civil or contractual obligation is still open to administrative de- 
termination, and if it be administratively determined that he 
was absent without leave he should lose pay for the period of 
unauthorized absence” 29 Comp Gen 339, 1950. Note: While this 
case is applicable to the question of whether member would lose 
pay by reason of misconduct, the reasoning of the case is ap- 
plicable to administrative determination of time lost on enlist- 
ment contracts. 

. 29 Comp Gen 339, 1950. 

10. JAG: 131.1: DAS: dmt dated 16 Sept 1960; JAG: 131.1: RFG: sb 

dated 18 April 1961; JAG: 131.4: DAS: ajm dated 18 April 1961. 
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appellate review is reduced to six months, he 
has lost only six months time from his enlist- 
ment.*? The following example is provided to 
further illustrate the rule. 

An enlisted member served eighteen days pre- 
trial confinement. He was convicted by a spe- 
cial court-martial and given a sentence calling 
for three months confinement at hard labor. 
The member served eighteen days of confine- 
ment and on the nineteenth day was released 
when the convening authority approved only 
so much of the sentence as provided for restric- 
tion to certain prescribed limits. 

Under the example given above, the eight- 
een days served in pre-trial confinement counted 
as time lost because the trial resulted in a con- 
viction; however, as the sentence as approved 
by the convening authority did not include con- 
finement, no time was lost serving a sentence. 
In the. above example, if the supervisory au- 
thority in his review set aside the conviction, 
then there would be no time lost on the enlist- 
ment. 

Confinement while awaiting non-judicial ac- 
tion, or served as the result of the imposition 
of non-judicial punishment, as it is not the result 
of a sentence of a court-martial, would not con- 
stitute time lost. 

As defined in the SECNAV Instruction, con- 
finement means physical restraint imposed by 
oral or written orders by competent authority, 
which restraint deprives the member of his free- 
dom for the period involved. It does not in- 
clude moral restraint which limits the member’s 
personal liberty as in the case of arrest or 
restriction. 


NONPERFORMANCE OF DUTY (CIVIL ARREST) AS 
TIME ADDED TO ENLISTMENT CONTRACTS 


Under 10 USC 972, confinement by civil au- 
thorities while awaiting trial and disposition 
of his case and confinement under sentence of 
a civil court which has become final is time 
lost and subject to be added to the member’s 
period of enlistment. Under SECNAV Instruc- 
tion 1626.4 such periods are referred to as 
periods of nonperformance of duty and have 
been defined in the Instruction as: 


11. Contra decision digested at 6 Dig Ops, ENLISTED MEN 31.5, 
where Army Judge Advocate General concluded that “Where a 
member is confined pursuant to conviction and sentence of a 
GCM, even though sentence to confinement is remitted before 
being executed, the period spent in confinement pending com- 
pletion of appellate review (where such a review results in a 
conviction) is time lost within the meaning of the Act of 4 June 
1920. Note: the Act of 4 June 1920 is similar to Act of 24 July 
1956, the former being applicable to the Army prior to 24 July 
1956. This view has not been followed by the Judge Advocate 
General of the Navy. 
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A period in excess of 24 consecutive hours of non- 
performance of duty while confined under sentence or 
while confined awaiting and during trial by civil au- 
thority on or after 24 July 1956 if the member is 
convicted under the laws of the state or government 
concerned. If acquitted or the conviction is later set 
aside on legal grounds as distinguished from clemency, 
the absence from duty is not lost time... 


As in the case of military court-martial cases 
previously noted, if, upon appellate review the 
sentence to confinement is reduced after it has 
been served, only that part of the sentence as 
is finally approved is counted as time lost. If 
the conviction is not upheld on appellate review, 
time served awaiting trial would not constitute 
time lost. However, a court order vacating the 
conviction because the member satisfactorily 
completed his probation does not have the ef- 
fect of excusing the lost time involved. 

If a member is taken into custody by the 
civil authorities while he is on authorized leave 
or liberty, the period during which he is held 
by the civil authorities while in a leave or lib- 
erty status would not constitute time lost. 
However, if the member’s remaining leave or 
liberty expires or is cancelled while he is being 
held by the civil authorities, the balance of the 
time he is so held will be counted as time lost 
if he is finally convicted. If a member while 
on unauthorized absence is apprehended by civil 
authorities and acquitted, the entire period of 
absence from duty is considered as unauthor- 
ized regardless of whether or not he returns to 
military control on the day of his release by 
civil authority. 


SICKNESS MISCONDUCT AS TIME ADDED TO EN- 
LISTMENT CONTRACT 


Sickness misconduct is defined in SECNAV In- 
struction 1626.4 as follows: 


A period in excess of 24 consecutive hours of absence 
from regular duty occurring before, on, or after 24 
July 1956 because of intemperate use of drugs or 
alcoholic liquor, or because of disease or injury result- 
ing from the member’s own misconduct. 


The making of sickness misconduct determi- 
nation is governed by applicable provisions of 
Chapter VIII of the JAG Manual. As the 
Judge Advocate General is the final reviewing 
authority in cases of sickness misconduct deter- 
minations, only periods of sickness misconduct 
as finally approved by the Judge Advocate Gen- 
eral are considered time lost on enlistment 
contracts. 

As this aspect of time lost has been a part 
of the laws governing the Navy since 1916, 
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precedents are well established and need no 
amplification here. 

As previously noted periods of unauthorized 
absence, military and civilian confinment and 
periods of sickness due to misconduct may have 
additional adverse effects on the contractual 
rights of a serviceman. The right to receive 
pay and allowances, accrue leave, cumulative 
service (longevity), and retirement benefits 
may be affected by a time lost determination. 
As these rights or benefits are contained in sep- 
arate laws, it is necessary to understand the 
basic statute and the administrative regulations 
involved, before a determination can be made. 
In recent years an attempt has been made to 
make lost time definitions and determinations 
applicable to as many contractual benefits as 
possible. Complete uniformity could not be 
achieved due mainly to the fact that the govern- 
ing statutes are not uniform.’ 


TIME LOSTON PAY AND ALLOWANCES 


Section 4(b) of the Armed Forces Leave 
Act of 1946, as amended by section I of the 
Act of August 4, 1947, 37 USC 33 provides in 
part as follows: 


b. ... When absent without leave or absent over 
leave, they [members of the armed forces] shall for- 
feit all pay and allowances during such absence, 
unless such absence is excused as unavoidable.” 


The same section of the law includes a provision 
that members shall remain entitled to pay and 
allowances “‘when absent on account of sickness 
or wounds.” The latter provision is modified 
by another more specific rule under which a 
member isnot entitled to pay (as distinguished 
from basic allowances) while he is absent from 
his regular duties for a continuous period of 
more than one day because of disease caused by 
and immediately following his intemperate use 
of alcoholic liquor or habit forming drugs.** 

The law gives no right to pay and allowances 
to a member who is in an unauthorized absence 
status. If the absence is excused by competent 
authority as unavoidable (service member with- 

(Continued on page 133) 


12. A determination by a commanding officer that a certain un- 
authorized absence was “unavoidable” (not the fault of the 
member) would appear to be applicable for all purposes. See 
JAGA 1961/4841. 

13. The Dependents Assistance Act of 1950 as amended (Sect 516, 
50 USC App. 2205, 2216) authorizes in effect a modification of 
the rule as far as basic allowance for quarters is concerned; 
implementing regulations continue entitlement of enlisted mem- 
bers with dependents for two months following the month the 
absence commenced. (NAVCOMP Manual Sect. 044037-2c). 
Note: Deserters forfeit pay and allowances at the time of de- 
sertion. (U.S. Navy Regulations, article 1929.3 See NAVCOMPT 





Manual, para. 044018 b, c.) 
14. 10 USC 3632, 6111, 8632. 
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WILLS 


What You Should Know 
By LCDR OLIVER E. DAVIS, USNR* 


M UCH HAS BEEN written about Wills and 
their importance to the individual. This im- 
portance cannot be over-emphasized. The de- 
sirability of having a Will, even though little 
property is involved, is recognized by those who 
have seen the often unfortunate results of in- 
testacy or have experienced the additional labor 
due to it. 

Choice of beneficiaries and executors, elimina- 
tion of costly bonds for executors, granting of 
powers to expedite and simplify estate adminis- 
tration are matters to be accomplished by a Will, 
subject, of course, to the limitations and re- 
quirements of the laws of the particular State 
concerned. 

Just what is a Will? A Will is a written in- 
strument executed with the formalities of law, 
whereby a person makes a disposition of his 
property to take effect after his death. This 
instrument, to become legally effective, must be 
executed with all the formalities required by 
the laws of each individual State. 

While the right to make a Will is established 
by law, it is not compulsory. It is every per- 
son’s privilege to die testate (having made a 
Will before death) or intestate (without having 
made a Will before death) and in the latter 
event, the Court distributes the property to those 
named by the law of descent. Many people who 
die without a Will, thus, have their property 
distributed in accordance with a law of which 
they have never heard. 

For example, if a married person dies with- 
out a Will and leaves children—a common State 
provision is that one-third of the estate goes to 
the living spouse and two-thirds is divided 
among the living children or other descendants. 
If there are no children or other descendants, 
then ordinarily one-half of the real estate and 


*Lieutenant Commander Oliver E. Davis, USNR, presently serving 
as the Local Legal Assistance Officer, Office of the Judge Advocate 
General, is a certified Trial and Defense Counsel and a qualified 
Law Officer. Prior to his present assignment, he was attached to 
the First Marine Air Wing, Fleet Marine Force, as the Wing Law 
Specialist. Commander Davis received his LL.B. from Oklahoma 
City University and is a member of the Oklahoma Bar Association. 
He is admitted to practice before the Supreme Court of the State 
of Oklahoma, the U.S. District Court, Northern District of Okla- 
homa and the United States Court of Military Appeals. 

1. Blacks Law Dictionary. 
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all of the personal property will go to the living 
spouse and the remaining one-half of the real 
estate goes to the deceased’s father, mother, 
brothers and sisters and descendants of brothers 
or sisters. The law of descent makes many 
other provisions, depending upon the actual sit- 
uations, but in all cases the law is rigid and 
makes no exceptions for those in unusual need 
or circumstances. 

THE DIFFERENCE BETWEEN having 
provided for the distribution of an Estate by 
your Will and having the property distributed 
arbitrarily by law is the difference between a 
planned and an unplanned distribution. If there 
is no Will, an administrator is appointed by the 
court to settle the estate and make distribution 
as provided by law, after all claims and expenses 
have been paid. 

The individual has no choice in the appoint- 
ment of his administrator. If there is a Will, 
an executor takes the place of an administrator 
and is the one chosen by the individual to handle 
his Estate. 

There are many advantages in having a Will 
naming an Executor in whom you have complete 
confidence, preferably with experience in set- 
tling Estates. An executor should be respon- 
sible and always available. 

A Will may be revoked, modified or added to 
at any time before the death of the testator, 
although all changes to be effective must be 
done strictly in accordance with the require- 
ments set by the law. Changes are frequently 
made in Wills by the simple devise of an addition 
to the Will called a “Codicil”. 

BASICALLY, THERE ARE four types of 
Wills: (1) the Holographic or “olographic” 
Will which is entirely written, dated and signed 
by the hand of the testator himself;? (2) the 
Nuncupative Will which is an oral declaration 
by the testator in his last sickness before a 
sufficient number of witnesses and later reduced 
to writing; * (3) the Formal Will which we are 
mainly concerned with in this article; and (4) 
the Soldiers and Seamans Wills which we will 
discuss in a later article. 





2. Ibid. 
3. Ibid. 
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The type of Will known as an holographic Will 
is recognized under the laws of many States as 
a valid testamentary instrument. Such a Will 
is one that is entirely written, dated and signed 
by the testator in his own handwriting. It is not 
entitled to probate, however, unless it has been 
prepared and executed in strict or, at least, sub- 
stantial compliance with the laws which pre- 
scribe the requisites for such an instrument in 
the testator’s domicil State. 

There is no requisite as to form, the employ- 
ment of technical words is not required, it is 
sufficient if the writing expresses a testamen- 
tary purpose in language sufficiently clear to be 
understood. 

The so-called form Will; i.e., filling blanks in 
a stationers form, should be avoided if the tes- 
tator desires to make any specific provisions 
thereto. This instrument will not create a valid 
holographic Will.+ 

Generally, the Serviceman’s needs are not met 
by the special statutes in many States which 
permit them to make holographic Wills without 
witnesses or nuncupative (oral) Wills. Too 
often these informal Wills present questions of 
law or fact, or both; for example, whether the 
testator was actually a serviceman, or in actual 
service, within the meaning of the particular 
statute. The law itself may be uncertain or am- 
biguous. Where oral Wills are premitted, they 
are ordinarily restricted to personalty and cir- 
cumscribed by various limitations such as the 
amount which can be disposed of thereby. 
Apart from such objections, oral Wills are very 
likely to raise problems of proof as to their 
making or their contents. 

The difficulties inherent in drafting of formal 
Wills by an attorney are multiplied by the num- 
erous differences in the laws of the fifty States. 

IN A NUMBER of States, certain property 
passes by operation of law whether or not the 
owner leaves a Will; e.g., in Florida, homestead 
rights of widow and children; or Louisiana, the 
Forced Heir Statute. As any Willis necessarily 
subject to such provisions, this article makes no 
attempt to list them. Obviously, a Will can 
— of only such property as is disposable by 
a Will. 

The drafter of a formal Will should advise the 
testator of the advisability or necessity of mak- 
ing a new Will upon marriage, remarriage, or 
birth of a child even though his Will purports to 
provide for the future wife and children. He 
should advise that Wills must be brought up to 
date from time totime. Experts agree the only 








4. 57 Am. Jur., Wills, Sec. 634, 
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thing worse than not having a Will at all, is hav- 
ing one that is defective or one that is not up 
to date. 

The testator should be advised as to non-tes- 
tamentary methods of disposing of his property. 
These include the exercise of beneficiary pro- 
visions and modes of settlement in life insurance 
policies, the creation of savings bank trusts, the 
use of joint bank accounts and other joint 
tenancies. 

Often attorneys are asked “Is joint tenancy | 
a substitute for a Will? The inevitable answer 
is, of course “NO”, because, joint tenancy ap- 
plies only to the property described in the instru- 
ment by which it is created. A Will properly 
drawn applies to all property of the testator. | 
A joint tenancy instrument determines rights | 
immediately and cannot be resolved or amended | 
without the consent of all joint tenants. A 
Will, on the other hand, speaks as of the date 
of death and can be revoked or amended by the 
testator at any time before death. Therefore, 
joint tenancy is not a substitute. 


EXECUTORS 


Each Will must appoint an Executor. Obvi- 
ously, it is important for the testator to select 
an Executor whom he wishes, even where the 
appointment is subject to court approval or 
other requirements. Though self-evident, and 
as earlier stated, it should be emphasized that 
a testator should select a person in whom he 
has complete faith, not merely as to honesty, 
but as to intelligence and ability to carry out 
the duties of an Executor. He should, of course, 
be an adult and willing to act. It is particularly 
important, if the testator wishes to appoint a 
trust company or other corporate fiduciary, to 
ascertain whether it can act and is willing to 
act in his estate. . 

The statutes in the different States vary so _ 
greatly as to the requirements and qualifications 
for Executors, that it is not feasible to list their |) 
provisions. However, since a number of States | 
do not permit non-residents to act, it would seem 
advisable to recommend that the testator name 
as his Executor, a person who is a resident of 
the State of his domicil. 

In the case of the typical married man who 
bequeaths everything to his wife so that she 
will have absolute ownership of the property, it 
would normally be unnecessary and only compli- 
cate matters to interpose a third person for Ex- 
ecutor. The choice, however, is optional with 
the testator. 

Practice varies as to the requirement of bonds 
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from Executors and as to the type and amount. 
This should simplify administration. The ad- 
visability of waiving bond has been questioned 
by some attorneys and is, of course, optional 
with each testator. Where the Executor is sole 
beneficiary, as in the case of the wife, there 
should be no question about the matter; cer- 
tainly no bond is needed to protect the wife 
against her own acts as Executrix, although it 
might possibly be felt by some that the super- 
vision given by any surety on a bond might be 
worth having. It is, however, assumed that an 
Executor would act with the advice of an at- 
torney. In the case of a substitute Executor, 
who is not the sole or chief beneficiary, there 
may be reason to require that the Executor be 
bonded. 
SUBSTITUTE-EXECUTOR 


It is highly desirable to appoint a substitute 
Executor since the need for one may arise in 
several contingencies. However, the naming of 
a substitute Executor is optional. 


GUARDIANS 


Practice differs widely as to whether a guard- 
ian of the testator’s minor children can or should 
be appointed by Will. Such appointment, where 
authorized, in addition to carrying out the testa- 
tor’s choice, may save the expense of surety 
bonds and simplify the administration of in- 
fant’s estates. It need hardly be said that the 
selection of the guardian, who should be an 
adult, may be of the utmost importance to the 
infant, not merely as to the child’s property, but 
as to its education and well-being. Some testa- 
tors may wish to select different individuals as 
guardian of the person and as guardian of the 
property. Similarly, the same person need not 
be both Executor and Guardian. 

In many States, only the surviving parent is 
permitted to appoint a testamentary guardian. 
If the testator predeceases his wife his appoint- 
ment of a guardian is void. However, it may 
ordinarily be assumed that an attorney will be 
consulted in connection with the probate or ad- 
ministration of the Will and that he will advise 
the persons named in it of the validity of the 
various provisions. Furthermore, where the 
wife survives, she most certainly would be 
named as guardian. 

In any State where the testator merely nomi- 
nates a guardian the court makes the appoint- 
ment, the specification of the testators prefer- 
ence may, nevertheless, be of great assistance 
to the court and may influence it in exercising 
its discretion. The comments previously made 





with respect to statutory requirements for Ex- 
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ecutors, and waiving bonds apply, in general, to 
guardians. 


PROCEDURE-EXECUTION 


The testator and all of the witnesses should 
be together and remain together throughout the 
entire procedure, in one room, in the sight and 
hearing of one another, without any interrup- 
tion. The testator states to the witnesses that 
the document before him is his Last Will and 
Testament and he requests the witnesses to act 
assuch. (It is important that the witnesses be 
informed that the document is his Last Will and 
Testament, although they do not need to know 
its contents.) He then inserts the date and 
place of execution and signs the Will. Ifa sep- 
arate seal is used, he affixes it after his signa- 
ture and where practicable initials and dates the 
seal. He then reads aloud the testimonium 
clause (the sentence beginning “In witness’). 
One of the witnesses then reads aloud the attes- 
tation clause (the paragraph below the testa- 
tor’s signature line), and the witnesses all 
write their names and addresses, giving their 
legal residences and including the street and 
number as well as City and State. Exact 
addresses are, of course, important in locating 
witnesses when a Will is to be probated. 

The foregoing may seem somewhat ritualis- 
tic—but it is important for every lawyer who 
superintends the execution of a Will or acts as 
a witness to have definite and complete pro- 
cedure which he always follows. Then in the 
event of a probate contest he should be in a posi- 
tion to testify in sufficient detail as to the 
validity of the execution. 


NUMBER-OF-WITNESSES 


A few States require three; in most, only two 
witnesses are necessary, but in practice it is 
always desirable to have three as a matter of 
precaution. The testator may own or acquire 
real property in a State requiring three wit- 
nesses, or he may move to such a State. Fur- 
ther, if there is an extra witness, it may be 
easier to obtain the required number of wit- 
nesses for probate. (Some attorneys in States 
requiring three witnesses prefer to have four as 
a precautionary measure.) As previously men- 
tioned, some States have special statutes per- 
mitting Servicemen to make holographic Wills, 
but in view of the question and limitations 
regarding these special provisions, it would seem 
preferable to make use of them only in 
emergencies. 


SEPTEMBER 1961 





SELECTION-OF-WITNESSES 


The conditions under which Servicemen’s 
Wills are executed may often be such as to 
render it difficult to make any real selection of 
witnesses. However, if a choice is feasible, the 
following considerations, among others, should 
be borne in mind. Witnesses should be intelli- 
gent, credible adults. They should be acquaint- 
ed with the testator and be likely to be available 
when the Will is offered for probate. Thus, 
their residence should be near that of the testa- 
tor and in general, civilians should be used as 
witnesses in preference to servicemen. If ser- 
vicemen are used, have them list their perman- 
ent home address. Similarly, avoid witnesses 
who are much older than the testator or are in 
poor health. To be on the safe side, do not use 
as a witness, any one named or referred to in 
the Will or a relative (by blood or marriage) or 
creditor of such a person. In particular, a 
beneficiary under a Will should never act as a 
witness. Other things equal, a lawyer seems 
preferable to a layman as a witness since 
lawyers are familiar with the requirements of 
execution. All too often, laymen may forget 
everything that happened when they executed a 
Will and on probate merely recognize their own 
signature and possibly that of the testator. 


SAFEKEEPING-OF-WILLS 


A Will should be kept in a safe deposit box 
or with a trusted relative or friend ;—Oftentime 
a named beneficiary or executor named in the 
Will,— Or a bank in a home town may be willing 
to hold it as a matter of good-will. Many States 
have provisions for filing Wills with the Pro- 
bate Court or its Judge or Clerk. Even though 
a State has no such provision, some court or one 
of its officers may be willing to accept a Will 
for safekeeping as a matter of practice. Before 
transmitting a Will to a public official or Court 
for filing, it is important to ascertain the re- 
quirements for accepting Wills, including the 
fee charged and to make sure that there is strict 
compliance with the requirements. 

It should be made clear that it is not necessary 
for the testator to deposit the Will with any 
official or other person, but whether or not he 
does so, he should tell at least one member of 
his family or a close friend where it is. 

It is a frequent practice of attorneys drawing 
wills to have the testator execute a duplicate 
original at the same time as the original Will is 
executed. This duplicate original can then be 
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retained in a sealed envelope in the attorney’s 
safe or delivered to the executor for safekeeping. 
If this is done, however, the testator should be 
cautioned that if he changes his Will or executes 
a new one, he should make certain that the du- 
plicate is changed or destroyed, whichever is 
appropriate. 


LARCENY AT SEA 


CIRCA 1847 


The following is an excerpt from the book “Man of 
War Life,” written by one Charles Nordhoff concerning 
his experiences in the sailing ship of the line U.S.S. 
COLUMBUS, in 1846-48. 


“. .. on board ship, where, owing to the great number 
of men crowded together, it is impossible to guard one’s 
property against theft, there is a public sentiment, 
which makes theft the worst of crimes, and subjects 
the thief to a species of pillory, beside the punishment 
meted out at the gangway, which is as intolerable as 
anything can well be. Theft was of seldom occurrence 
on board our ship, and there was but one individual 
caught flagrante delicto, during the whole cruise of 
three years. He was found with several pieces of cloth- 
ing in his clothes-bag, belonging to others. The crime 
was plainly and patiently proven on him; and then 
came the punishment: first, confinement in the brig, in 
irons, for two weeks; then a dozen with the “thieves 
cat,” an instrument made of heavier line than the com- 
mon “cat,” and soaked in stiff brine for a week before 
it is used, which makes each strand hard and stiff as a 
piece of wire; and, finally, he was sentenced to mess 
alone, and to wear upon his back, for six months, a 
placard containing, in conspicuous letters, the word 
“thief;” and, in addition, made a perpetual member 
of the blacklist. Poor fellow, base as was his offense, 
his punishment was just. But no one molested him, 
and, during the time he remained on board, he moved 
about among the ship’s company shunned by all, and 
as much alone as though left upon a desert island. He 
was kept on board until the day before leaving our 
next port, when he disappeared, having received, it was 
said, an intimation to the effect, that if he could get 
ashore, he would not be sought for.” 








JAG JOURNAL NOTES 


During the last fiscal year more than 3,500 back copies of 
the JAG Journal were furnished to its readers. To assist in 
continuing this necessary service the office of the JAG Journal 
will welcome from its readers back copies of the Journal, which 
have served their purposes. In short supply are complete sets 


of the Journal, particularly in the early years, 1947-1957, and 
the individual issues for April 1959 (Nuclear Propulsion Sympo- 
sium), May 1959, January 1960, February 1960 and May 1960. 
Copies may be sent to the Editor at the Office of the Judge Advo- 
cate General of the Navy, Washington 25, D. C. 
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RECOMMENDATIONS FOR CLEMENCY 


BY COURTS-MARTIAL 


A NOTE 


ONE OF THE MOST desirable and sought after post- 
trial actions for the benefit of an accused who has been 
convicted by court-martial is the court’s recommenda- 
tion for clemency. Yet this simple plea has often been 
the basis of long discourse and even trial reversal upon 
review because it was deemed inconsistent with the ini- 
tial sentence announced by the court-martial. The 
Judges of the Court of Military Appeals have persist- 
ently held that they would not sanction any curtailment 
of the absolute freedom of a court-martial to make rec- 
ommendations for clemency. Furthermore, they have 
held that when such a recommendation is made, it should 
not subject the court-martial to the risk of having its 
sentence set aside.* On the other hand, many cases have 
been returned by the Court of Military Appeals on the 
grounds that the recommendation for clemency was in- 
herently irreconcilable with the sentence. Recently the 
Court handed down a decision in United States v. Huber,’ 
which appears to clarify the entire picture and gives us 
excellent guide lines upon which to make recommenda- 
tions for clemency without becoming ensnared in the 
pitfalls of inconsistency. 

BEFORE DISCUSSING THE intricacies of the 
Huber case, it is better to understand a little of the 
history behind the Court’s ruling. Prior to adoption 
of the Uniform Code of Military Justice it was law in 
the Navy that the exercise of clemency was the preroga- 
tive of the reviewing authority. To this end, it was 
written in Naval Courts and Boards that a court-martial 
who convicted an accused had the duty to adjudged a 
punishment adequate to the nature of the offense com- 
mitted. In cases where evidence in mitigation or ex- 
tenuation was submitted, the court-martial could rec- 
ommend the person for clemency but this clemency was 
to be exercised only by reviewing authorities who were 
expressly clothed with the power to mitigate or remit 
punishment.* In sharp contrast to that old ruling are 
the present Code and Manual dictates which require 
courts-martial to consider matters in mitigation, extenu- 
ation and aggrevation first and to adjudge, in their dis- 
cretion, only sentences which are legal, appropriate and 
adequate. Accompanying this requirement is a warning 
that no court shall adjudge a sentence known to be ex- 
cessive in reliance upon the mitigating action of the 
convening or higher authority.‘ Thus with the adoption 
of the Code a stage was set for unwary courts-martial 
to recommend clemency in the form of reduction of some 
portion of the sentence and to be challenged upon review 
for apparently having adjudged a sentence either inap- 


propriate of in reliance upon mitigation by higher 
authority. 

Another change wrought by the Code was the intro- 
duction of the statutory appointment of a defense coun- 
sel who has the duty to prepare a recommendation for 
clemency after trial in an appropriate case. Accord- 
ing to the Manual for Courts-martial, such a recommen- 
dation for clemency is not subject to the rules of evidence 
but matters contained in it should not be cumulative of 
those things presented to the court in mitigation and 
extenuation before the sentence was announced.® Again 
a stage was set for a challenge of the unwary courts- 
martial who recommended clemency based upon a re- 
quest by defense counsel after trial but which was prem- 
ised wholly upon evidence that had been presented to 
them prior to the announcement of sentence. 

THE EARLIEST CASE which came before the Court 
of Military Appeals involved a Board of Review whose 
members had approved a sentence of confinement and 
punitive discharge but on the same date and by separate 
memorandum had recommended that the Judge Advocate 
General exercise substantial clemency.’ In rendering 
their opinion, the Court made salutory note of the strict 
rule against impeachment of verdicts and findings by 
post-trial statements of jurors and stated that they were 
in no way disposed to relax this rule. Further, they 
made it clear that they did not desire to influence ad- 
versely the free exchange of information between boards 
of review and other military authorities charged with 
the responsibility of considering the appropriateness of 
any sentence. But in returning this particular trial for 
another review based on an inability to reconcile all that 
had been said by the Board, the Court made it very clear 
that all persons having any responsibility to fix, affirm 
or review sentences should meet this responsibility by 
adjudging or affirming a fair and just sentence without 
regard to any further reductive action that might be 
taken by others who would subsequently act on the 
record. 

THE CASE OF United States v. Doherty * then came 
before the Court and this involved a recommendation by 
a court-martial that the convening authority remit the 
punitive discharge which they had adjudged as part of 
the sentence. There was some question concerning the 
date the recommendation was prepared and signed, and 
also a question as to whether it was spontaneously pre- 
pared by the court members or solicited by the defense 
counsel. The majority of Judges found that they could 
reconcile the sentence and the recommendation because, 





1. U.S. v. Kaylor, 10 USCMA 139, 27 CMR 213. 

2. U.S. v. Huber, — USCMA—, #14551 decided 24 February 1961. 
3. Naval Courts and Boards, 1937, sect. 444. 

4. Para. 76 MCM, 1951. 
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5. Para. 48j(1), MCM, 1951. 

6. Para. 77(a), MCM, 1951. 

7. U.S. v. Cavallaro, 3 USCMA 653, 14 CMR 71. 
8. U.S. v. Doherty, 5 USCMA 287, 17 CMR 287. 
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first, the court-martial had no power to remit a portion 
of the sentence and second, the framers of the Manual 
certainly did not intend to place a duty on defense coun- 
sel to obtain a clemency recommendation and, if he was 
successful, allow it to become a means for impeaching 
an otherwise valid sentence. The Chief Judge dissented. 
Although unqualifiedly refusing sanction any curtail- 
ment of the freedom of a court to make recommendation 
for clemency, he could not reconcile the sentence and 
the contemporaneous recommendation by the court which 
was “based on exactly the same evidence presented in 
open court.” 

The fact of contemporaneous announcement of sen- 
tence and recommendation became the crux of the de- 
cisions in the next two cases ruled upon by the Court. 
In the first of these cases, the president of the court- 
martial announced the sentence which included a puni- 
tive discharge and then immediately announced that they 
recommended clemency in the form of remission of the 
punitive discharge. Without specifically overruling the 
Doherty case, it was held that clearly the court-martial 
could have reached the result recommended by not ad- 
judging the punitive discharge as part of the sentence, 
therefore their contemporaneous request for clemency 
was inconsistent with their sentence announced. Par- 
ticular emphasis was made upon the fact that this de- 
cision should not discourage clemency recommendations 
where appropriate nor affect a situation where the court- 
martial recommends clemency in the form of a suspen- 
sion or conditional remission of a discharge, the latter 
actions being outside the powers of the court-martial to 
adjudge. In the other case handed down on the same 
day the president of the court-martial had merely an- 
nounced his sentence and then in the language of the 
Manual directed that the defense counsel prepare a clem- 
ency appeal if he desired.” A clemency recommendation 
was prepared and signed the next day requesting that 
the portion of the sentence adjudging the punitive dis- 
charge not be approved. The Court merely cited their 
reasons in their earlier decision of that day—contempo- 
raneous announcement based upon the same evidence 
heard before sentence, and an action within the capa- 
bility of the court-martial itself—as grounds for finding 
irreconciliability. 

IN THE INTERIM between these cases and the Huber 
case, which is of most recent origin, the Court returned 
a trial wherein a court-martial had contemporaneously 
announced a sentence involving a punitive discharge but 
recommended the substitution of an administrative dis- 
charge.“ Although tacitly recognizing that the court- 
martial had no power to adjudge an administrative dis- 
charge as part of a sentence, they held that, in essence, 
the recommendation was tantamount to a request that 
the adjudged punitive discharge be remitted. 

The Huber case involved an announced sentence of bad 
conduct discharge. Some two days later the defense 
counsel submitted a recommendation for clemency to the 
convening authority essentially premised upon the same 
evidence that had been presented to the court-martial 





9. U.S. v. Kaylor, 10 USCMA 139, 27 CMR 213. 
10. U.S. v. Story, 10 USCMA 145, 27 CMR 219. 
11. U.S. v. Greich, 10 USCMA 495, 28 CMR 61. 
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and asking for substitution of an administrative dis- 
charge. 
concurring endorsement signed by all members of the 
court-martial. A Board of Review set aside the sen- 
tence citing the rule of United States v. Grcich ™ as con- 


trolling. Upon certification the Court overruled the © 


Board and restored the sentence. Two circumstances 
were held of utmost importance, first, whether the rec- 
ommendation originated with the court or defense coun- 
sel and second, whether the recommendation was made 
contemporaneously with announcement of sentence or so 
close in time as to indicate the two acts were substan- 
tially the same event. 
counsel had initiated the action, the Court held that post- 
trial statements made by court-martial members follow- 
ing adjournment which do not form an integral part of 
the announcement of the sentence so that doubt is cast 
upon its meaning, will not be allowed to form the basis 
for concluding that the sentence was inconsistent in law. 
This is a sound application of the well settled law applied 
in Federal courts, that civil jurors may not impeach 
their verdicts by post-trial declarations.“ Although 
post-trial statements of court-martial members such as 


recommendations for clemency may appear to completely \4 


impeach the announced sentence, it is felt the redress of 
such injury to the accused is overshadowed by the public 
injury that may occur should court-martial members be 
open to questioning as to what happened in their secret 
deliberations. This would destroy all frankness and 
freedom of discussion and conference. This application 
of the law inures to the benefit of the accused, in the 
long run, because it insures the often reiterated desire 
of the Court of Military Appeals not to curtail the abso- 
lute freedom of a court-martial to make recommenda- 
tions for clemency. 

The late Judge Brosman once wrote: 

There is undeniably a clear theoretical distinction between the 
power to grant clemency and the power to determine appropriate 
ness. However, in a situation in which both authorities reside 
in the same functionary, it it difficult for me to be sure of which 
is being exercised.'* 

From this statement it is easy to perceive that the 
duty of the court-martial to assess an appropriate sen- 
tence and their separate right thereafter to recommend 
clemency can become so admixed and confused as to 
cause great consternation to the appellate authorities 
who have the duty to review courts-martial. This is 
one reason why the Court of Military Appeals has at- 
tempted to distinguish these two acts in any one given 
case. Under the rule of the Huber case a clear distinc- 
tion is now possible by merely separating the acts. The 
appropriateness of sentence should be decided in closed 
deliberation and announcement properly made in open 
court. After adjournment of the court then each mem- 
ber, either at request of the trial defense counsel or upon 
his own volition, is free to make such recommendation 
for clemency as he desires without regard for possible 
challenge on the basis of inconsistency or irreconcila- 
bility. If the subject of clemency should arise during 





12. Ibid. 

13. McDonald v. Pless, 238 U.S. 264, 35 S. Ct. 783, 59 L. Ed. 1300. 

14. U.S. v. Coulter, 3 USCMA 657, 14 CMR 75, and see U.S. v. 
Lonford, 6 USCMA 371, 20 CMR 87. 
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closed deliberation and it is desired to make contempo- 
raneous announcement of both the sentence and the rec- 
ommendation, then the president should inform the 
members of the possible challenge for inconsistency 
which may arise. Of course no inconsistency is involved 
where such an announcement includes only a recommen- 
dation to suspend or conditionally remit a portion of the 
sentence. These are actions not within the powers of the 
court-martial to effectuate. On the other hand if the 
court members insist upon recommending something 
which is within their power to effectuate, such as a reduc- 
tion or remission of some portion of the sentence, then 
the president should explain the inconsistency and advise 
them to reconsider the sentence before announcement. 

IF UPON RECONSIDERATION the court members 
persist in their announcement of such a recommendation 
then they should include an express statement of clarifi- 
cation illustrating first that they understand their duty 
to adjudge only a sentence which they think fair and 
just without regard for reductive action by others and 
second that the sentence so adjudged is in their minds 
legal, appropriate and adequate. Such a clarifying 
statement affirmatively shows that the court members 
understood their duties with regard to the sentence but 
having carried out these duties, they now wish to exer- 
cise their right to recommend clemency in the pure sense 
of the word. Thereafter a recommendation for clem- 
ency which includes acts within their powers should be 
held clearly consistent and reconcilable with the 
sentence. 


LT COL EARL W. JOHNSON, USMC 
Office of the Judge Advocate General 





TIME LOST 
(Continued from page 126) 
out fault) then no loss of pay would be involved. 
However, the mere fact that the member is 
not punished, does not imply that the absence 
was unavoidable. Nor does the disapproval of 
a court-martial sentence charging unauthorized 
absence imply that the member was present for 
duty. Pending the return of the serviceman 
from unauthorized absence, and determination 
of whether the absence is unavoidable, the 
member is still considered to be in a pay status. 
Thus, if a member dies while in such a status 
a death gratuity may be paid. Similarly, if 
the absence is excused as unavoidable the mem- 
ber would be entitled to full pay and allowances 
for the period covering his absence.*5 
The Comptroller General has consistently held 
that a member is not entitled to pay and allow- 
ances if, as a consequence of his own miscon- 
duct, he cannot render the service for which he 
is paid. Therefore, if a member is delivered 
to civil authorities under article 14 of the Uni- 


15. 40 Comp Gen 366, 1960. 
16. 36 Comp Gen 173 (1956) referring to MS. Comp Gen B-125398 of 
22 December 1955. 





form Code of Military Justice, he is not absent 
over or without leave; but his alleged miscon- 
duct is the cause of his delivery and absence 
from regular duties. If he is acquitted in civil 
court, he will receive pay and allowances for 
the period of his absence, but if finally convicted, 
he will not be paid.” 

During periods of actual detention by the civil 
authorities the member is entitled to pay for 
such part of the period of the detention as is 
covered by an authorized grant of leave. How- 
ever, a member not on authorized leave whose 
misconduct has caused him to be in the hands of 
the civil authorities, and thus unable to perform 
his duties is regarded as absent without leave 
and his pay for such period is forfeited.** 

Under a recent change in the Navy Comp- 
troller Manual if a member is released from 
civil confinement without trial or conviction, 
upon his agreement to make restitution or repa- 
ration for the alleged offense for which he was 
taken into custody, the period of confinement 
is creditable for pay purposes if the individual’s 
commanding officer, or other competent author- 
ity, determines that his absence was unavoid- 
able, (not the result of the member’s miscon- 
duct) .2° This provision recognizes that payment 
of reparation or restitution does not necessarily 
indicate guilt, as the member may desire to 
obtain his release from jail and return to his 
duty station as soon as possible. Consequently 
he may be willing to agree to make restitution 
without being actually guilty of misconduct.” 
The payment by the member creates no pre- 
sumption; the commanding officer must deter- 
mine on the basis of the available evidence 
whether the member is guilty of misconduct. 

Military confinement does not result in a loss 
of basic pay or allowances. Forfeitures of pay 
and allowances is a separate punishment under 
the Uniform Code of Military Justice and is not 
an automatic consequence of confinement.” 
However, special pay for sea and foreign duty is 
not payable to a member who is serving a sen- 
tence of confinement as a result of a court- 
martial conviction.”? 


TIME LOST ON CUMULATIVE PAY (LONGEVITY) 


Under the provisions of the Career Com- 
pensation Act of 1949 as amended, 37 USC 232, 


17. NAVCOMPT Manual, para. 044253-2. _Note: During actual con- 
finement member will not be paid pending final action of the 
case. 

18. 36 Comp Gen 173 at page 175 (1956). 

19. NAVCOMPT Manual, paras. 044019d3 and 044253. 

20. The application of the rule to administrative determinations as 
to time lost on enlistment contract has not as yet been decided. 

21. NAVCOMPT Manual, para. 044250.2. 

22. NAVCOMPT Manual, para. 044060.1b. 
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EFFECTS OF TIME NOT SERVED BECAUSE OF: 





Unauthorized 
Absence 


Effects on: 


Military 
Confinement 





Civil 
Confinement 


Sickness 
Misconduct 





Completion of 
enlistment or 
obligated service 


Time must be made up in accordance with SecNav Instr 1626.4 





Computation of Deductible: Deductible—definitions: Deductible: 
cumulative years NavComptManual SecNav Instr 1626.4 applies NavComptManual 
of service (longevity) 044019-1b; MarCorps| MarCorps Manual 15111.2.b 044019—1c; MarCorps 


Man. 15111.2.b 


Man. 15111.2.b 





Entitlement to pay Forfeited: Basic pay and Forfeited: Forfeited: 
and allowances NavRegs, Art. allowances not NavCompt Manual NavCompt Manual 
1929; NavCompt affected: NavCompt 044037-2c 044019-1c 
Manual 044242-Ic Manual 044250-2; 044253 044037-—2e 
044250 Sea and Foreign 044252 
044255 duty pay: 
044037-2c 044060-16; 
Aviation Pay: 
044060-1d 














Computation of 
service for transfer 
to Fleet Reserve, 
Fleet Marine Corps 
Reserve and 
Retirement 


Time is deducted in accordance with Bupers Manual, arts. C13407, C14301 and MarCorps 


Manual 13400.3 





Computation of 
leave credit 





Leave does not accrue, Bupers Manual, art. C-6104 and MarCorps Manual 9050 





increases in basic pay occur after 2, 4, 6, etc. 
years of cumulative service referred to as lon- 
gevity increases. Periods of active service and 
periods of enlistment or appointment in a re- 
serve component are included in the computa- 
tion, however, the law does not contain specific 
rules for inclusion or exclusion of periods of 
unauthorized absence, confinement or sickness 
misconduct. However, the Comptroller Gen- 
eral has held that periods of time lost by enlisted 
members while absent by reason of sickness 
due to misconduct, absent without leave, etc., 
may not be considered as enlisted service for 
pay purposes.”* 


23. “Longevity pay generally has been considered as an increase 
granted for honest and faithful service on the basis that the 
serviceman by honest and faithful performance of his duties has 
fitted himself better for the performance thereof ... it would 
be contrary to the whole spirit and purpose of such provisions 
were he to receive the benefits thereof by counting periods when 
he was not ready to serve because he had deliberately absented 
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Paragraph 6 of SECNAV Instruction 1626.4 
indicates that in the computation of cumulative 
service performed after 24 July 1956 the defini- 





CAEL: 











tions of confinement and civil arrest as con- | 


tained in SECNAV Instruction 1626.4 will be 
employed. However, paragraph 044019, Navy 
Comptroller Manual sets forth different defini- 
tions of confinement and civil arrest for periods 
occurring before and after 24 July 1956. These 
definitions remain in effect. 


TIME LOST ON LEAVE CREDIT 
Section 3(a) of the Armed Forces Leave 


himself from duty without authority or because he was physically 
unable to perform his duties by reason of his own misconduct” 
22 Comp. Gen. 759 (1943) at page 761. Note: Time lost by com- 





missioned and warrant officers because of sickness misconduct, 
unauthorized absence and confinement can not, in absence of 
additional legislative authority, be excluded from determination 
of creditable service for basic pay, cumulative service, and re- 
38 Comp. Gen. 352 (1958). 


tirement and other purposes. 
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Act of 1946, 37 USC 31la(a) provides in part as 
follows: 


Each member of the armed forces shall be entitled 
to leave at the rate of two and one-half calendar days 
for each month of active service excluding periods 
of (1) absence from duty without leave, (2) absence 
over leave, and (3) confinement as the result of a 
sentence of court-martial. 


The three exclusions listed in the Act are not 
the sole determining factors. The term active 
service as contained in the above statute has 
been interpreted by the Comptroller General as 
excluding time when a member is unable to 
perform active service due to his own miscon- 
duct.2* Consequently, time lost by a member 
while in the hands of civil authority cannot be 
considered as active service for leave purposes. 
Any determination of time lost under SECNAV 
Instruction 1626.4 would be equally applicable 
to a determination as to whether leave accrued. 


TIME LOST ON COMPUTATION OF YEARS OF SERVICE 
(Fleet Reserve And Retirement) 


Under current statutory provisions, 30 or 
more years of active service are required as a 
prerequisite for retirement by reason of length 
of service 2° or a minimum of 20 years of such 
service are required for transfer to the Fleet Re- 
serve or the Fleet Marine Corps Reserve. The 
statutes themselves do not specify what can and 
cannot be counted as “active service”. How- 
ever, it would appear that all service of an en- 
listed member credited for longevity purposes 
could be counted. 7° Any administrative deter- 
mination of time lost during which the member 
was denied pay and longevity rights would not 
count for retirement purposes.”” The reasoning 
of the Comptroller General, that longevity 
rights have been considered as a reward for 
honest and faithful service, would appear to be 
equally applicable to retirement benefits. 

It can therefore be concluded that if the en- 
listed member has been denied pay and longevity 
rights for a certain period as time lost, credit 
should not be given him for the same period for 
retirement purposes. 





24. 38 Comp. Gen. (1958) 320; see also BuPers Manual, Art. C-6104 
and MarCorps Manual 9050. 

25. Until 1 January 1973, members of the Naval or Marine Corps 
Reserve who were members of either of these reserve compo- 
nents on 1 January 1953 may be retired with pay on completion 
of a minimum 20 years of active service, the last 10 of which 
were served in the 11 year period immediately preceding retire- 
ment. 10 USC 6327. 

26. 10 USC 6323, 6326, 6330, 10 USC 1405, 10 USC 1208. 

27. See 38 Comp. Gen. 352 (1958) where rights of longevity and 
retirement coincided as combined rights. Also see BUPERS 
MANUAL C13407, C14301 and MARCORPS MANUAL 13400.3. 
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SUMMARY 


A time lost determination has many adverse 
effects upon a serviceman. This article has at- 
tempted to highlight some of the most common 
ramifications of such a determination. It is 
understood that a forthcoming change to the 
Bureau of Naval Personnel Manual] will include 
detailed instructions in regard to lost time 
which will take cognizance of pertinent legal 
opinions and prescribe rules concerning a num- 
ber of situations which are not covered by such 
opinions. In the interim it is recommended 
that the pertinent material contained in the 
Bureau. of Naval Personnel Manual, Marine 
Corps Manual, Navy Comptroller Manual, and 
pertinent SECNAV Instructions be consulted 
prior to making any time lost determinations. 
A table containing a summary of the controlling 
regulations in regard to “time lost” is contained 
herein for the convenience of the reader. It 
follows generally a table previously published in 
the Bureau of Naval Personnel Manual, Article 
C-7817. However, this table is intended to serve 
as a reference guide only. In all cases the 
source material should be consulted in making 
time lost determinations. 
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(Continued from page 122) 
summarily to exclude civilians from the area 
of his command”, and then announced that Arti- 
cle 0734 “made absolute the commanding offi- 
cer’s power to withdraw her [Brawner’s] 
permission to enter the Gun Factory at any 
time.” 

The Court further held that the Superintend- 
ent’s action was “entirely rational and in accord 
with the contract with M & M”, and did not 
violate the requirements of the Due Process 
Clause of the Fifth Amendment. In reaching 
this conclusion the five man majority was of the 
opinion that Rachel Brawner was not denied the 
right to follow a chosen trade or profession, but, 
rather, she was merely denied the opportunity 
to work at one isolated and specific military in- 
stallation. The Court did, however, state that 
if the announced grounds for Mrs. Brawner’s 
exclusion had been patently arbitrary or dis- 
criminatory, she could not have been kept out 
of the Gun Factory. Finally, the majority of 
the Court was of the opinion that denial of ad- 
mittance for “security requirements” did not 
imply disloyalty on the part of the employee, 
but covered many other matters, and therefore 
constituted no impairment of Mrs. Brawner’s 
employment opportunities anywhere else. 
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RECENT JAG OPINIONS 


MILITARY PERSONNEL—Retired Pay—Waiver of—Effect on En- 
titlement to Hospitalization 


@ Retired members of the naval service may waive 
military retirement pay in order that active naval 
service may be added to years of civil service in com- 
puting the pay to be received through Civil Service 
retirement. A question was raised whether such action 
would result in loss of entitlement to medical and hos- 
pital care for the retired member of the naval service 
and his dependents. The Dependents’ Medical Care Act 
of 1956 defines “retired member of a uniformed service” 
as a “member or former member of a uniformed service 
who is entitled to retired, retirement, or retainer pay, 
or equivalent pay as a result of service in a uniformed 
service . . .” There is no requirement therein that 
the retired member be in receipt; only that he be en- 
titled thereto. Departmental regulations at one time 
required that a member be in receipt of retired pay to 
receive hospital and medical treatment. This require- 
ment was deleted. The Judge Advocate General, there- 
fore, has expressed the opinion that waiver of Navy 
retired pay will not result in any loss of entitlement to 
medical and hospital care for retired members of the 
naval service and their dependents. (JAG ltr JAG: 
131.5:DJB:sb Serial 1794 of 29 March 1961.) 


STATES—Federal Supremacy—Registration of Radiation Sources 


@ The District of Columbia has adopted a regulation 
and several states have adopted statutes which require 
registration of all radiation sources within their terri- 
tories. Compliance with these statutes and regulations 
will result in an increased work-load for Federal activi- 
ties. The Navy intends to cooperate in so far as prac- 
ticable with these state and local requirements. 
Preliminary to the establishment of a uniform policy, 
however, an opinion concerning the Navy’s legal obli- 
gation for registration of radiation sources with states 
and other local governments was requested. On the 
basis of the supremacy clause of the Constitution and 
decisions of the United States Supreme Court con- 
struing that clause, it was concluded that the United 
States is under no legal obligation to comply with the 
requirements of the above regulations and statutes. 
(Memorandum of Law Concerning the Supremacy 
Clause, JAG: 131.5:DJB:sb under Serial 1346 of 10 
March 1961.) 


RECORDS—Removal of Derogatory material—Board for Correction 
of Naval Records 


@ The Board for Correction of Naval Records has the 
authority to remove letters of reprimand and other 
such communications the presence of which in a mem- 
ber’s record constitutes an error or injustice. Such a 
decision by the board may be further implemented by 
having the materials removed from the records, placed 
in a confidential file maintained by the board, together 
with a record of proceedings of the board’s action and 
no reference thereto in the official record. (JAG ltr 
JAG: 131.5:DJB:sb Serial 1340 of 10 March 1961.) 
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DECORATIONS—Eligibility of Retired and Inactive Reserve Per- 
sonnel for 


@ Most authorized decorations may be awarded only 
for acts performed “while serving with the Navy or 
the Marine Corps”: (Navy and Marine Corps Medal— 
10 USC 6246; Navy Cross—10 USC 6242; Distinguished 
Service Medal—10 USC 6248; Silver Star Medal—10 
USC 6244; Distinguished Flying Cross—10 USC 6245; 
Bronze Star Medal—Executive Order No. 9419 of 4 Feb- 
ruary 1944; Air Medal—Executive Order No. 9158 of 
11 May 1942 and 9242-A of 11 Sept 1942; Purple 
Heart—Executive Order No. 10409 of 12 November 
1952). Membership in the naval service must be distin- 
guished from service with the Navy. While the phrase 
“service in any capacity” does not require in every case 
that an individual be serving on active duty, it does 
require active participation of some kind in the perform- 
ance of the Navy’s mission. 

The Medal of Honor may be awarded to any person, 
who, while a member of the -naval service, in action 
involving actual conflict with an enemy, or in the line 
of his profession, distinguishes himself conspicuously 
by gallantry and intrepidity at the risk of his life above 
and beyond the call of duty and without detriment to 
the mission of his command or to the command to which 
attached. (10 USC 6241.) It does not in terms require 
that the person be serving in any capacity with the 
Navy. Although the language of the statute does not 
explicitly limit the awards to persons on active duty, 
its whole tenor and tradition limit the award to persons 
on active duty and require the conclusion that it cannot 
be awarded to retired or reserve personnel not on 
active duty or serving in some capacity with the Navy. 

The Legion of Merit may be awarded by the Presi- 
dent to any member of the armed forces of the United 
States or of any friendly foreign nation, who, after 
September 8, 1939, has distinguished himself by excep- 
tionally meritorious conduct in performing outstanding 
services. (10 USC 1121.) It was concluded that 
there could be circumstances in which retired personnel 
or reserves not on active duty or serving with the Navy 
in any capacity, could qualify for the Legion of Merit. 
It would be sufficient that their services were of direct 
benefit to the Navy, the Department of Defense or the 
United States government in general. 

All personnel of the Navy, Marine Corps and Coast 
Guard who receive an individual Letter of Commenda- 
tion signed by the Secretary of the Navy, or designated 
authorities, are authorized to wear the Commendation 
Ribbon with Metal Pendant. There is no legal objec- 
tion to the issuance of letters of commendation to re- 
tired or reserve personnel in recognition of meritorious 
acts performed while not on active duty. Hence, retired 
and reserve personnel not serving on active duty or 
with the Navy in any capacity, could under certain 
circumstances qualify for the award of the Commenda- 
tion Ribbon. (JAG ltr JAG:131.5:DJB:sb Serial 3147 
of 26 May 1961.) 
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